by the gain made by the defendant. 8 The precise nature of such damages has proved controversial. Some judges and commentators maintain that gain-based damages are restitutionary, others, that the damages remain compensatory. The better view, it is suggested, is that these damages are vindicatory in nature. Vindicatory damages, which to date have only been explicitly recognised in the context of constitutional rights, 9 are neither loss-based nor gain-based: they are a rights-based remedy. As well as providing a just remedy in suitable cases, vindicatory damages offer a further benefit. For at present, the concept of loss in English contract law is in danger of being over-stretched.
Extending the availability of vindicatory damages to contractual actions would provide a more accurate explanation of the remedy awarded in certain cases and would help to preserve the coherence of the conventional remedies of compensation and restitution.
The right to performance
It is important at the outset to clarify the extent of the rights which a party acquires under a contract. When entering into a bilateral, or synallagmatic, contract, each party acquires 'a legal right to the performance of the contract' 10 and at the same time 'assumes a legally recognised and enforceable obligation to perform' it.
11 For 'the purpose of contract is performance'.
12 Pacta sunt servanda. Liability in contract may be contrasted with that imposed in the tort of negligence. The obligation in negligence is 'an obligation to compensate the claimant against loss which was a reasonably foreseeable consequence of his carelessness'. 13 Liability in negligence is founded 'not on the act but on the consequences' of the act.
14 'There is no free standing obligation or duty of care. ' 15 Liability in contract, by contrast, is founded on the act of agreement. 16 The most obvious means of vindicating the claimant's right to performance of the contract is to order the defendant to perform. Where the relevant obligation is to convey an interest in land, or refrain from doing something, or pay a sum of money, the English courts will generally vindicate the claimant's corresponding right by an order of specific performance, by an injunction, or by judgment for the fixed sum. But specific relief, particularly in the form of an order for specific performance or an injunction, nevertheless remains the exception rather than the rule in contract. While the vindicatory function may be becoming increasingly evident, recent cases reveal a disinclination to expand the availability of Waldrons, where the claimant, who had been awarded £15 in nominal damages, was ordered to pay the defendant's trial and appeal costs, the latter alone being assessed at £3,000. 30 Such Pyrrhic victories undermine rather than vindicate the claimant's right to performance of the contract. Further in Clarke v. Buckle Mellows the Court of Appeal declined to award nominal damages where the claimant was unable to prove that the defendant's breach of contract had caused the claimant any loss and upheld the trial judge's order of costs against the claimant.
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Nominal damages may be seen to lack a vindicatory element in another way. An award of a pound or two 32 is unlikely in itself to provide adequate satisfaction for the wrong. 33 An award of nominal damages differs little, if at all, from an award of derisory, or contemptuous, damages. Derisory damages serve to indicate 'that while a right has technically been infringed, the court has formed a very low opinion of the claimant's bare legal claim, or that his conduct was such that he deserved, at any rate morally, what the defendant did to him.' 34 In theory, then, nominal and derisory damages serve different purposes. In practice, it can be hard to distinguish between the two. For example, in Grobbelaar v. News Group Newspapers Ltd., the House of Lords unanimously substituted an award of £1 damages in place of the jury's award of £85,000. 35 Lord Bingham of Cornhill, with whose speech Lord Millett agreed, Lord Hobhouse of Woodborough and Lord Scott of Foscote each expressly identified the award as one of nominal damages. 36 Yet there can be little doubt as to their Lordships' views as to the merits of the case. 'It would be an affront to justice,' Lord Bingham said, 'if a court of law were to award substantial damages to a man shown to have acted in such flagrant breach of his legal and moral obligations'. 37 Both Lord Steyn and Lord Millett described the award as 'derisory'. . 34 Winfield & Jolowicz on Tort at para. 22-6. 35 [2002] UKHL 40; [2002] 1 W.L.R. 3024. 36 Ibid., at para. 27 (Lord Bingham), para. 61 (Lord Hobhouse), and para. 87 (Lord Scott). 37 Ibid. at para. 24. 38 Ibid. at paras. 36 and 69 respectively. 39 Winfield & Jolowicz on Tort at para. 22-7. substantive merit in the claimant's case. In Hyde Park Residence Ltd. v. Yelland 40 Jacob J. rejected the claimant's argument that an award of nominal damages for infringement of copyright lay even where the claimant's actions led to the denial of equitable relief: 'A plaintiff who recovers only nominal damages has in reality lost and in reality the defendant has established a complete defence.' 41 Such an approach calls into question the continuing presence of nominal damages in the courts' remedial armoury, a fact explicitly envisaged in Ibekwe v. T.G.W.U. 42 In that case, the claims against the defendant for breach of contract had been struck out at trial on the ground that the claimants had failed to show that the breaches had caused any loss. The Court of Appeal allowed the claimants' appeals on the ground that the judge had misapplied the burden of proof. But Peter Gibson L.J., with whom Latham L.J. agreed, was 'much more doubtful' 43 about the claimants' alternative ground of appeal, that the fact of breach entitled them to nominal damages. Peter Gibson L.J. thought it might be 'well within' the court's discretion under the Civil Procedure Rules to stop a case where it became clear that the claimant would only recover nominal damages. 44 The court had to 'avoid incurring unnecessary costs and taking up a disproportionate amount of' its own time. 45 In summary, nominal damages may be seen to provide an inadequate means in practice of vindicating contractual rights.
Vindication and compensation
In practice, in the vast majority of cases, the claimant's performance right is vindicated by an award of compensatory damages. While compensation has as its immediate object the making good of a loss, 46 the scope of the duty to compensate which the law imposes on a defendant who breaks his contract, reveals a underlying vindicatory object. It is important to bear in mind first the different measures of loss adopted in contract and tort. Contractual damages are generally awarded so as to protect the claimant's expectation interest, to give him the benefit of the bargain: the claimant 'is, so far as money can do it, to be placed in the same situation with respect to damages as if the contract had been performed.' 47 The primacy of this measure of damages for breach of contract is reflected by its description as the contract measure. 48 This may be contrasted with the objective in tort, where the court awards damages so as to put the claimant 'in the same position as he would have been in if he had not sustained the wrong'. 49 Suppose the defendant dishonestly induces the claimant to enter a contract to buy the defendant's car by making a false statement of fact. The statement is found to have been incorporated as a term of the contract. The claimant pays £5,000 for a car which has a market value of £4,000. Had the statement been true, the car would have been worth £7,000. As every law student ought to 40 [1999] R.P.C. 655. Jacob J.'s actual decision, that the defendants had not infringed the claimant's copyright, was reversed by the Court the defendant is generally only liable for consequential losses, not normal, or expectation, losses. Fuller and Perdue famously described damages based on the expectation interest as a 'queer kind' of compensation. 60 For, they argued, 'the loss which the plaintiff suffers (deprivation of the expectancy) is not a datum of nature but the reflection of a normative order. It appears as a "loss" only by reference to an unstated ought. Consequently, when the law gauges damages by the value of the promised performance it is not merely measuring a quantum, but is seeking an end, however vaguely conceived this end may be.'
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The end that the law seeks is the fulfilment of promises:
62 it seeks to vindicate the claimant's performance right.
This vindicatory function underlying the duty to compensate is evident not just in the law's recognition and enforcement of the expectation interest itself, but also in the way the expectation interest is measured. The starting position is that the claimant can recover damages for the difference in value between what he received and what he should have received together with any consequential losses, such as loss of profit, 50 'The way in which the Court of Appeal dealt with the case suggests it misunderstood the effect of the rules that were identified in Hadley v. Baxendale … They are very familiar to every student of contract law. Most would claim to be able to recite them by heart.' Per Lord Hope in Jackson v. Ibid. which are not too remote. Where there is no difference in value, and no consequential loss, an award of nominal damages, if available, may be an adequate means of making good the performance right. Suppose that the defendant agrees to sell 1,000 rubbish bins to the claimant. The contract specifies that the bins are to be black in colour but the bins delivered by the defendant are grey and not black. The defendant made no saving by supplying grey and not black bins. Nor does it make any difference to the claimant: the bins are perfectly fit for their intended purpose and are worth the same amount of money. The claimant's compensation will be nil. 63 An award of substantial damages would represent an unjustified windfall in the claimant's hands.
But compare this situation with that in Radford v. De Froberville where the claimant sold part of his land to the defendant. 64 The defendant covenanted to build at her expense a wall on her side of the boundary line dividing her property from the land retained by the claimant. The defendant failed to build the wall and sold her land to a third party. The claimant sued the defendant for breach of covenant. As the land was now owned by a third party, specific relief was not available and so the claimant sought damages. 65 The defendant argued that the claimant's damages should be measured by the diminution in value of his land, the difference between the value of the claimant's land with a boundary wall and without. The evidence suggested that there was no difference. Oliver J. however held that the claimant was entitled to damages measured by the cost of cure, the amount of money it would cost to have the wall built. This was despite the fact that the claimant let out the property to tenants and was 'realistically, merely a landlord with an investment property' who wanted the work done for the benefit of his tenants. 66 Oliver J. invoked the general principle that pacta sunt servanda. 67 The claimant 'had a contractual right to have the work done' and wanted the wall built. 68 Where a claimant contracts for something and the defendant fails in breach of contract to supply that thing, 'I do not see why, in principle, [the claimant] should not be compensated by being provided with the cost of supplying it through someone else or in a different way'. 69 Radford demonstrates that compensatory damages involve more than the mere making good of a loss. Their purpose is to put the claimant, as far as money can, in the same position as if the contract had been performed: their purpose is to vindicate the performance right. Where awarding the difference in value will make good the performance right, that measure will be adopted. But where the claimant's expectation will only be satisfied by getting the very thing contracted for, the court will award cost of cure damages.
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That compensation is a means to an end and not an end in itself, is further suggested by a variety of limitations which, in practice, mean that damages may not provide a precise indemnity for loss arising from a breach of contract. A claimant cannot recover for loss which is too remote; so the mill-owner in Hadley v. Baxendale was not awarded the profits he lost by reason of the carrier's failure to return the crankshaft in good time. 71 Further, no liability attaches as regards a loss which the claimant could reasonably have avoided. So the buyer of the vessel, The Solholt, was unable to recover the difference between the contract and market prices when the defendant was late in tendering delivery, as the court concluded that he should have offered to purchase the vessel at the original contract price. 72 Another bar to full recovery is the decision of the House of Lords in London, Chatham & Dover Railway Co. v. South Eastern Railway Co. which prevents a claimant from recovering interest by way of general damages for the late payment of a debt. 73 Historically rules applicable to particular types of contract might mean that a claimant did not recover the entirety of his loss. Thus according to the rule in Bain v. Fothergill a vendor's failure to deduce good title to the land being sold would result only in liability for reliance, and not expectation, losses.
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A further limit upon the recovery of full compensation may be seen to arise from the decision in the SAAMCO case. 75 There, surveyors employed by mortgagees had negligently overvalued commercial property to the extent that when, following the mortgagor's default, the security was realised, the proceeds of sale were insufficient to discharge the outstanding debt. The House of Lords held that the negligent surveyors were not automatically liable for the entire shortfall. Rather they were only liable in respect of the extent to which they had overvalued the premises; in so far as the mortgagees' losses exceeded this 'initial security shortfall' the losses were irrecoverable. The SAAMCO principle, that 'a defendant is not liable in damages in respect of losses of a kind that fall outside the scope of his duty of care ', 76 has subsequently been applied widely 77 Similarly, application of the res inter alios acta principle may leave a claimant with a windfall gain. Thus a buyer of defective goods who manages to sell the goods on to a sub-buyer at full price may recover damages from the seller measured by the notional difference in value between the goods as delivered and as they should have been under the contract. 83 In yet other cases the damages awarded may bear no relation to the actual loss suffered. In Cory v. Thames Ironworks and Shipbuilding Co. Ltd. the claimant recovered damages for profits lost by not being able to use the subject matter of the contract, a boom derrick, as a coal store. 84 However the claimant had never intended to use the derrick in that way: he wanted to use it to tranship coal to barges and his inability so to do gave rise to much higher losses, but losses which were too remote to be recoverable. 85 In some situations, the parties to a contract may prefer to agree in advance what damages are to be paid in the event of breach of a particular term: they may choose to include in their agreement a liquidated damages clause. To be enforceable, the agreed sum must be a genuine pre-estimate of the likely loss, 86 the genuineness of the pre-estimate being judged at the time of contracting.
87
This requirement satisfied, the defendant will be liable for the agreed sum irrespective of the loss actually caused by the breach. 88 Given the limited ability of contractors to anticipate the future, it is, in a sense, inevitable that the stipulated damages clause will either under-compensate 89 court may, in effect, sanction liability for a substantial sum as damages where no loss has been suffered. 91 The same dissociation between recovery and loss occurs where a deposit is forfeit as a result of the payor's breach of contract. 92 While there are a number of torts where a claimant may recover substantial damages without showing actual damage, 93 the only contractual equivalent appears to lie in claims for damage to reputation, such as an action against a bank for wrongful failure to honour a client's cheques, 94 or an action for loss of publicity. 95 Nonetheless, such claims provide another example of the court condoning the recovery of substantial damages where no loss may have been suffered.
The scope of the vindicatory function
Thus far the aim has been to show that the principal motive in the award of compensatory damages is the vindication of the claimant's performance right: that the making good of the performance right rather than the mere making good of a loss lies at the heart of the liability for damages for breach of contract. To support this, reference has been made to various shortcomings of damages as a loss-filling device. Thus far then, the analysis has focused on the application of orthodox compensatory principles. Yet the vindicatory impulse may be seen to be more pervasive in its extent and more radical in its means. The need to award damages which vindicate the claimant's performance interest may require a departure from conventional compensatory principles. Take the extension of the Dunlop v. Lambert principle to building contracts. 96 Dunlop has been described as probably the only true exception to the general rule of English law that in an action for breach of contract a claimant may only recover substantial damages for loss which he himself has suffered. 97 The rule in Dunlop, as interpreted by Lord Diplock in The Albazero, 98 'allows a consignor of goods to recover from the carrier in full in respect of loss or damage to the goods in transit even though he has parted with all property in the goods before they are lost or 90 In Clydebank Engineering and Shipbuilding Co. Ltd. v. Don Jose Ramos Yzquierdo Y Castaneda [1905] A.C. 6 at 10, the House of Lords rejected the somewhat disingenuous argument of a seller that he was not liable for liquidated damages in respect of his failure to deliver a number of torpedo boats because, if they had been tendered on time, they would have been lost in a disastrous naval engagement which subsequently took place. 91 Clearly, the reason for so doing is not simply to vindicate the claimant's performance right: enforcement of a liquidated damages clause which contains a genuine pre-estimate of likely loss has the advantages of greater certainty for the parties and of avoiding the cost, inconvenience, and delay of proving actual loss. These traditional justifications for the enforcement of liquidated damages clauses may be overstated: see further, Furmston, M., (ed. damaged and thus suffers no loss'. 99 In St. Martins v. McAlpine this principle was applied so as to allow a developer to recover from a builder substantial damages, representing repair costs, for breach of a building contract, in circumstances where the developer had, before the breaches of contract occurred, transferred its interest in the land being developed to a third party. 100 The approach in St Martin's, and in the subsequent case of Darlington v.
Wiltshier,
101 represents a significant extension of the Dunlop principle, an extension which demonstrates the increasing willingness of the courts to fulfil a vindicatory function. In the carriage of goods scenario, from which the Dunlop principle arises, 'it is the loss to the proprietary or possessory interest that is compensated, not some other or different economic loss'.
102
The essence of the Dunlop principle is compensation for the diminution in value of an asset. It involves the enforcement of the claimant's contractual rights so as to compensate a third party for a diminution in the value of the third party's assets brought about by the defendant's wrong. The object, therefore, of the Dunlop principle is the vindication of the third party's property rights.
103 By contrast, in St Martin's, the damages did not relate to loss to the proprietary or possessory interest, but to the expectation interest created by the contract. The damages represented compensation for a failure to enhance the value of certain assets in the manner bargained for by the claimant. The builder's wrong had not caused any diminution in the value of the third party's assets. He had failed to enhance the value of those assets but he was under no duty to the third party to do so. The damages in St Martin's cannot be said to represent the vindication of the third party's property rights. The essence of the St Martin's principle is the nonenhancement of the value of an asset: that is an economic interest protected by the law of contract, not a proprietary interest protected by the law of tort. St Martin's involves the enforcement by the claimant of his contractual rights against the defendant so as to compensate a third party for the non-enhancement of the value of the third party's assets brought about by the defendant's breach of contract. 104 In St Martin's the court is vindicating contractual rights. The most striking example of the development of the vindicatory function is the decision of the majority of the House of Lords in Attorney-General v. Blake. 106 In 1966, Blake, a notorious double agent escaped from Wandsworth prison, where he was serving a 42 year sentence for breaches of the Official Secrets Act 1911, and fled to Russia. In 1989, Blake entered into a contract with Jonathan Cape for Cape to publish his autobiography. Cape agreed to pay advance royalties to Blake, and by the time of the proceedings about £90,000 of these remained payable. Disclosure of material contained in the book constituted a breach of by Blake of the confidentiality undertaking given immediately before his employment by the Crown. It was clear that the Crown suffered no loss from the breach of contract. Nevertheless, the Crown was held to be entitled to claim the sums due from Cape to Blake by means of an account of profits.
'In the same way as a plaintiff's interest in performance of a contract may render it just and equitable for the court to make an order of specific performance or grant an injunction, so the plaintiff's interest in performance may make it just and equitable that the defendant should retain no benefit from his breach of contract.'
107
Here the Crown could demonstrate a 'legitimate interest in preventing [Blake's] profit-making activity and, hence, in depriving him of his profit'. 108 The majority, in effect, awarded an equitable remedy for breach of fiduciary duty where no such duty existed.
109

Vindicatory damages
The second argument put forward in this article builds on the first. In fulfilling their vindicatory function, the courts may be seen to have developed a distinct measure of damages. Such damages, vindicatory damages, are not compensatory, or loss-based, in the orthodox sense; nor are they restitutionary, or gain-based. They are better conceived as rights-based damages.
110 Rights-based damages have to date only been explicitly recognised in the field of constitutional rights. 111 The Privy Council has available for making good the defects in the structure, and will no doubt be used, directly or indirectly, for that purpose' ([2001] 1 A.C. 518 at 560). Lord Millett thought that Panatown would hold the damages on trust to be applied at the direction of the group company which had provided the finance for the construction work (ibid., at 592-593 In the earlier case of Ramanoop, the Privy Council likewise upheld an award of vindicatory damages made by the Court of Appeal of Trinidad and Tobago in respect of appalling misbehaviour by a police office towards the claimant. 116 In reaching its conclusion in Ramanoop, the Privy Council derived 'particular assistance' 117 from the dissenting judgment of Thomas J. in Dunlea v. Attorney General. 118 In Dunlea, Thomas J. concluded that damages under the New Zealand Bill of Rights Act 1990 should not be calculated on the same basis as ordinary tortious damages. In reaching that view, Thomas J. drew a distinction between loss-centred damages and damages which are rights-centred. Generally damages awarded in tort are loss-centred: the court, Thomas J. said, awards a figure to compensate the claimant for physical damage and mental distress. But damages under the Bill of Rights Act necessitate 'a rights-centred approach based on an understanding of the importance of vindicating the right now vested in the plaintiff as a citizen'.
119
As such, damages under the Act should include an amount representing 'the value of the right (or the non-violation of that right) to the plaintiff'.
120 Vindicatory damages reflect the 'intrinsic value' of the infringed right to the claimant. 119 Ibid., at para. 68. 120 Ibid., at para. 70. Thomas J. saw vindicatory damages as compensatory (see, ibid., at paras. 66 and 67). The better view, it is respectfully suggested, is that vindicatory damages should be treated as distinct from an award of compensation: see below. 121 Ibid., at para. 60.
In Ramanoop, Lord Nicholls stated that two aims, among others, of vindicatory damages are 'to reflect the sense of public outrage ... and deter further breaches'.
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As such, Lord Nicholls conceded that an award of vindicatory damages 'is likely in most cases to cover much the same ground in financial terms as would an award by way of punishment in the strict sense of retribution'. But punishment in this sense, he continued, is not the object of vindicatory damages and the expressions punitive and exemplary are 'better avoided' in this context. 123 This view was echoed by Lord Scott in Merson. 124 The overlap between vindicatory and punitive damages is evident in the context of tort law where infringement of what may be termed constitutional rights is one of the two common law categories where exemplary damages are available.
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Vindicatory damages may thus offer a more palatable means of achieving at least some of the aims of exemplary damages and the recognition of vindicatory damages may raise the prospect of the elimination from English civil law of the 'anomalous' remedy of exemplary damages.
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Vindicatory damages outside constitutional law As Ramanoop and Merson represent the only instances of a court awarding vindicatory damages, it must be asked whether such damages may be awarded for the infringement of rights other than constitutional rights. The obvious argument against their wider availability would appear to be that constitutional rights are uniquely important rights. It is the constitutional nature of the right which adds an 'extra dimension' to the claim.
127
But to so confine vindicatory damages would be a mistake. First, all legal rights are important: that is why they are legal rights and not mere social norms or conventions. The important characteristic of Ramanoop and Merson ought not to be that the claims involved the violation of constitutional rights but that the claims involved the violation of legal rights. Clearly, the fact that the right which has been violated is a constitutional right may, depending on the circumstances, call for a larger award of vindicatory damages than that justified in an action between two private parties. But the fact the infringed right was not explicitly constitutional ought not of itself to preclude an award of vindicatory damages. Second, distinguishing constitutional from other legal rights is not straightforward. Thus Lord Rodger of Earlsferry, speaking in the context of identifying those torts which are actionable per se, said:
'The term "constitutional right" works well enough, alongside equivalent terms, in the field of statutory interpretation. But, even if it were otherwise suitable, it is not sufficiently precise to define a class of rights whose abuse should give rise to a right of action in tort without proof of damage.' Third, English law has in any event historically relied on the law of torts, part of English private law, to vindicate constitutional rights. 129 The 'flagship of the fleet' in this context has been the tort of trespass.
130 Entick v. Carrington, where a jury's award of £300 against messengers of the King who broke into his house and carried away his private papers was upheld by Lord Camden C.J., provides a well-known example.
131 Indeed, the courts continue today to use private law as the primary means of vindicating some fundamental rights. 132 Nevertheless, there is an important respect in which vindicatory damages will have a greater role in claims involving the infringement of constitutional rights than contractual rights. This is not because contractual rights are inherently less valuable than constitutional rights. It is because, as has been shown, damages for breach of contract are generally measured by reference to the claimant's expectation interest. Damages in tort generally extend only to consequential loss. 133 In Dunlea, Thomas J. stated that damages under the New Zealand Bill of Rights Act should include an amount representing 'the value of the right (or the non-violation of that right) to the plaintiff'.
134 Vindicatory damages thus recognise the 'intrinsic value' of the right.
135
Because of the expectation measure, contractual damages already largely achieve this. As well as compensating for consequential loss, damages for breach of contract generally compensate the claimant for the loss of value which proper performance would have brought. Further, vindicatory damages will be less prevalent in the contractual context because breach of contract, unlike infringement of constitutional rights, is an 'incident of commercial life'. 136 As such, the performance right will generally be vindicated by compensatory damages based on the expectation measure. Vindicatory damages will be an exceptional remedy for breach of contract claims. As will be shown below, vindicatory damages are likely to be relevant in contract where the breach causes no loss within the conventional meaning of loss, 137 where an award of compensatory damages will not be an adequate remedy because all or part of the loss caused by the breach is not loss for which the defendant is liable to the claimant, 138 where an award of compensatory damages would be oppressive as regards the defendant, 139 and where the claim is for damages for loss of a chance. 132 See, for example, the way the courts have developed the equitable wrong of breach of confidence as a means of protecting privacy following the enactment of the Human Rights Act 1998. 133 Damages for torts relating to property and for libel (which may be thought of as rights-based torts) are exceptions to this principle. 134 143 The claimant, who was severely visually impaired, wished to be sterilised as she felt that she would not be able to cope with bringing up a child. Her sterilisation was performed negligently by the hospital operated by the defendants. The claimant subsequently gave birth to a healthy son. A bare majority of a seven member panel of the House of Lords held that the defendant was not liable to pay for the additional cost of bringing up the child brought about by the claimant's disability. However the majority also held that compensation in respect of the stress, trauma and cost associated with the pregnancy and birth, which was recoverable, would, on its own, not give 'adequate recognition' to the reality that the claimant had lost 'the opportunity to live her life in the way that she wished and planned'.
144 Accordingly, the claimant was awarded an additional, conventional, sum of £15,000. The damages awarded in Rees are, it is suggested, rights-based, or vindicatory, in nature. Such an analysis is consistent at least with the approach of Lord Bingham. Giving the leading speech, Lord Bingham said that the award was not intended to be compensatory, and was neither nominal nor derisory; rather, it 'would afford some measure of recognition of the wrong done.' 145 Damages for personal injury are more usually, but not exclusively, sought in the tort of negligence. In such actions several heads of damage are not easily explicable by reference to a compensatory justification. There is equivocal support for the award of damages for non-pecuniary loss which extends beyond the recognised heads of pain and suffering allied with loss of amenity.
146 Forster v. Pugh may be such an example. 147 In this case treatment of an abdominal injury necessitated the removal of the claimant's spleen and damages were awarded for pain and suffering and the injury itself. Formerly, damages were awarded on a conventional basis for loss of expectation of life when the injury reduced the victim's life expectancy. 148 Where a person has died as a consequence of a tort a limited class of persons is entitled to claim damages for bereavement. The damages consist of a conventional sum which has been progressively raised to £7,500.
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Damages for bereavement were introduced as compensation for the loss of the deceased's 'guidance' and 'counsel'. 150 However the damages were also regarded as a symbolic recognition by the State of the fact, as well as the effect, of bereavement and the manner in which it was caused. 151 What, in substance, amount to vindicatory damages may be found elsewhere in private law. One example is an award of damages based on the so-called 'user- 141 principle'. 152 The exact nature of these user damages has provoked disagreement: on the one hand, they are viewed as loss-based or compensatory; on the other, gain-based or restitutionary. A review of the case law reveals support for both views. In Whitwham v. Westminster Brymbo Coal and Coke Co. the defendants had for many years trespassed on the claimant's property by tipping spoil from their colliery on the land. 153 Each of the three members of the Court of Appeal described the damages awarded as compensatory. 154 In Strand v Brisford 155 where the defendant was held liable in damages for the wrongful detention of the claimants' goods, Somervell and Romer L.JJ. both viewed the damages as loss-based. 156 On the other hand, Denning L.J. characterised the damages in Strand as restitutionary.
157 Lord Denning M.R., as he had by then become, adopted the same approach in Penarth v. Pounds where the defendant failed to remove his floating pontoon from the claimant's dock. 158 In Ministry of Defence v. Ashman Hoffmann L.J. characterised a claim for mesne profits as a restitutionary claim, preferring to 'call a spade a spade'.
159 Kennedy L.J., in the same case, thought that the proper measure of damages was the benefit to the defendant of the use of the property. However, in Attorney-General v. Blake, Lord Nicholls of Birkenhead appears to have adopted a middle course: the damages in these cases, he concluded, are gain-based and compensatory. 160 The claimant's rights have been invaded, Lord Nicholls said, but no financial loss has been suffered. 161 An award of a 'sensibly calculated sum of money' therefore represents 'compensation ... measured by a different yardstick'. 162 Lord Nicholls concedes that to describe these awards as loss-based would involve giving a 'strained and artificial meaning' to the term loss. the detention of their goods, overturned the decision of Pilcher J. The learned judge had applied the approach adopted by the House of Lords in the Valeria, 165 on the basis that in both cases the relevant subject-matter was a profit-earning chattel. In the Valeria the claimant's vessel had been damaged in a collision. Lord Buckmaster said:
'What has to be considered is what would this vessel have earned for the period of the seven days that she was incapacitated owing to the accident; and that amount is the true measure of the damage which the vessel who was to blame is called upon to pay, and it can only be ascertained by considering what she had earned under similar conditions.'
166
In Strand Pilcher J. accordingly awarded an amount equivalent to the actual loss suffered by the claimants. In doing so, he deducted from the total weekly hire for the period of wrongful detention sums to reflect the likelihood that the claimants would have been unable to hire out the switchboards for the whole of the relevant period and the likelihood that, had the defendants returned the switchboards in a timely fashion, some may have been damaged and so have been incapable of being hired out. The Court of Appeal rejected this award, based as it was on the estimated actual loss. But as Lord Nicholls appreciated, damages not based on actual loss cannot sensibly be described as loss-based unless loss is given a 'strained and artificial meaning'. 167 Pilcher J.'s award was loss-based. The Court of Appeal substituted a rights-based remedy. Similarly in Swordheath Properties Ltd. v. Tabet, 168 where the defendant remained in the claimant's residential property as a trespasser, Megaw L.J. thought it clear 'as a matter of principle and of authority' that the claimant was entitled to damages representing the value of the property without adducing evidence that he would have let the property to a third party. 169 Once the court dispenses with the requirement that the claimant prove his actual loss, it becomes hard to classify the award as loss-based. Some other principle would seem to be at work. Indeed, McGregor describes the awards in these cases as 'moving away from damages'.
170
However he immediately adds that the awards are moving towards restitution. 171 But, with respect, such a conclusion is better avoided. To explain, it is helpful to identify two uses of the word 'restitutionary'.
The first use of restitution describes a remedy which requires the defendant to restore to the claimant what belongs to the claimant. Restitution ,in this sense, effects the reversal of a subtraction by the defendant from the claimant's property. 172 Lord Hobhouse adopted this meaning in his dissenting speech in Blake, saying that restitution 'is analogous to property: it concerns wealth or advantage which ought to be returned or transferred by the defendant to the plaintiff'. 173 The essence of 165 The S.S. Valeria [1922] 2 A.C. 242. 166 Ibid., at 247-8. 167 See Attorney-General v. Blake [2001] 1 A.C. 268 at 279 per Lord Nicholls. 168 [1979] 1 W.L.R. 285. 169 Ibid., at 288. Lloyd L.J. adopted the same approach in the Ashman case: 'It is true that the plaintiffs did not prove that they had an alternative tenant who was waiting to move in. But that does not mean they cannot claim and recover damages.' (1993) 66 P. & C.R. 195 at 203. Lloyd L.J. doubted whether a restitutionary claim was even available in an action for the wrongful occupation of land (ibid., at 202). 170 McGregor on Damages at para. 34-045. 171 174 Damages, on the other hand, are a 'substitute for performance ' . 175 Lord Hobhouse thought that the remedy in Blake could not properly be described as restitutionary. In this respect Blake can usefully be contrasted with Reading v. Attorney-General.
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Sergeant Reading, a Crown servant, assisted a smuggling operation in Egypt by abusing his army position. The House of Lords held that the Crown was entitled to recover the money Reading received as payment from the smugglers. Like Blake, Reading made financial gains from his breach of contract. But the remedy in Reading may properly be characterised as restitutionary since, due to Reading's position as a fiduciary, the monetary gains could be treated as belonging to the Crown. The House of Lords made an order requiring Reading to restore to the Crown what belonged to it. Blake was not a fiduciary and the Crown had no interest in the money due from Jonathan Cape. In none of the user principle cases can the damages be properly described as restitutionary in this sense: in none of them did the sum awarded to the claimant belong to the claimant. In each case the remedy was substitutionary and the claimants had no pre-existing entitlement to the sums awarded.
The second meaning of restitution is broader and refers simply to a gain-based remedy or to the disgorgement of a gain. 177 But damages based on the user principle are not restitutionary in this sense either: for they are not measured by the gain made by the defendant. This is evident from the decision of the Privy Council in Inverugie Investments Ltd. v. Hackett. 178 Here the claimant was wrongfully deprived by the defendant of possession of 30 apartments in a hotel complex in the Bahamas. The Privy Council held that the claimant was entitled to recover a reasonable rent for the period for which he was deprived of possession of the apartments. Applying the user principle, Lord Lloyd, delivering the judgment of the Board, concluded that the claimant was entitled to recover a reasonable rent whether or not he had 'suffered any actual loss'. 179 Likewise, the defendant was liable to pay a reasonable rent even though he 'may not have derived any actual benefit'. 180 In the same way that it is difficult to regard as loss-based those awards not based on actual loss, so too with supposedly gain-based damages which are awarded irrespective of any gain. Lord Lloyd thought that an award based on the user principle 'need not be characterised as exclusively compensatory, or exclusively restitutionary; it combines elements of both'. 181 In other words, it may be said, the awards seek neither to compensate the claimant for the consequences of the wrong nor deprive the defendant of the fruits of his conduct. Their aim is to vindicate the claimant's right to possession: the damages represent the intrinsic value of this right, rather than the amount of any loss or gain consequential on its infringement. The defendant has violated the claimant's right to 174 Ibid., 297 (emphasis in the original). 175 Ibid. (emphasis in the original). 176 [1951] A.C. 507. 177 See e.g., Virgo, G., The Principles of the Law of Restitution 2 nd edn., (Oxford: OUP, 2006) at 3: 'The law of restitution is concerned with the award of a generic group of remedies which arise by operation of law and which have one common function, namely to deprive the defendant of a gain rather than to compensate the plaintiff for loss suffered.' 178 [1995] 1 W.L.R. 713. 179 Ibid., at 718. 180 Ibid. 181 Ibid. Lord Lloyd seems to have viewed the damages as compensatory: see, ibid., at 717. exclusive possession and he must pay for the privilege.
182 Inverugie was applied in Roberts v. Rodney D.C. when a local authority constructed a sewer on the claimant's land without permission. 183 The damages payable in respect of the trespass were assessed as half of the difference between the cost to the Council of routing the sewer through the claimant's land and the cost of the alternative available route.
Vindicatory damages for breach of contract: compulsory acquisition of a right
User damages seek to make good the claimant's right to possession of his property. More recently the same principle has been applied to personal rights 184 and, in particular, contractual rights.
'Property rights are superior to contractual rights in that, unlike contractual rights, property rights may survive against an indefinite class of persons. However, it is not easy to see why, as between the parties to a contract, a violation of a party's contractual rights should attract a lesser degree of remedy than a violation of his property rights … it is not clear why it should be any more permissible to expropriate personal rights than it is permissible to expropriate property rights.' 185 The leading case remains Wrotham Park v. Parkside. 186 In 1971, the defendant acquired an undeveloped part of the Wrotham Park Estate, the land being subject to a covenant against development without the written approval of the owner of the Estate. The following year, the defendant began building on the plot. The claimant, the Estate owner, issued a writ seeking an injunction preventing further development and a mandatory injunction requiring demolition of any buildings built in breach of the covenant. It did not apply for interlocutory relief. The defendant ignored the writ and continued with development. By the time the matter came to trial the defendant had completed and sold all the houses on the plot but remained owner of the road serving each of the houses on the plot. Brightman J. held that the covenant was enforceable but declined to grant a mandatory injunction since to order the demolition of the newly-constructed houses would constitute an 'unpardonable waste of much needed houses'. The judge then went on to consider what damages, if any, ought to be awarded to the claimant. 187 The claimant had conceded that the value of the Wrotham Park Estate had not been reduced at all by the development and the defendant argued that accordingly the claimant was only entitled to nominal damages. But such an outcome struck the learned judge as being of questionable fairness. 188 So instead, Brightman J. concluded that a 'just substitute' for an injunction would be such sum as the claimants might reasonably have demanded 'as a quid pro quo for relaxing the covenant'. 189 As with damages based on the user principle, disagreement dogs the proper characterisation of the award in Wrotham. Dillon L.J., giving judgment in Surrey v. Bredero, thought that Brightman J. had interpreted Lord Cairns' Act as granting the courts power 'to award such damages as would achieve a fair result between the parties'. 190 In the same case, Steyn L.J. said that the damages in Wrotham Park could only be based on the restitutionary principle. It was a fiction, he said, to justify them on the basis of a loss of bargaining opportunity: their object 'was not to compensate the plaintiff for financial injury, but to deprive the defendants of an unjustly acquired gain. ' 191 This view is shared by many academic writers. 192 Other judges have viewed the award in Wrotham Park as compensatory. In Jaggard v. Sawyer, Bingham M.R. was unable to accept that the award in Wrotham Park 'was based on other than compensatory principles'. 193 Millett L.J. in the same case thought it 'plain' that Brightman J. was adopting a 'compensatory, not restitutionary' approach. 194 Megarry V.-C. saw the award as quite clearly one of compensatory damages. 195 In the more recent WWF case Peter Smith J. concluded that the Wrotham Park remedy is 'compensation based and not restitutionary based'. 196 In his judgment in the appeal of that case, Chadwick L.J. thought it 'reasonably clear' that Brightman J. 'took the view that he was making an award of compensatory damages'. 197 In Blake, Lord Nicholls said that Brightman J. had been right in Wrotham Park to apply by analogy the user principle cases. According to Lord Nicholls, Wrotham Park shows that contractual damages 'are not always confined to recoupment of financial loss'.
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The award may be measured by the defendant's gain. But such damages remain compensatory for it is 'axiomatic' that damages for breach of contract are compensatory. 199 It is respectfully suggested that Lord Nicholls is correct to concede that the damages in Wrotham Park are not loss-based. For it is preferable to retain the coherence of loss as traditionally understood. But, with equal respect, it is suggested that it is misconceived to persist with a compensatory characterisation of the award. The difficulty in Wrotham Park arises not because the loss cannot be expressed in financial terms. As will be shown below, the courts have no difficulty in measuring non-pecuniary loss when awarding compensatory damages. The difficulty arises because there was no loss at all. As such, it is unhelpful to persist with a compensatory analysis. Punitive and nominal damages are not based on loss and noone describes these as compensatory. As Lord Nicholls appears to accept, it is simply not possible to explain Wrotham Park on orthodox compensatory grounds. To begin, the breach of covenant caused no loss: the 'existence of the new houses did not diminish the value of the benefited land by one farthing'. 200 Lord Nicholls thought it correct to view the award as 'damages for the loss of a bargaining opportunity'. 201 The claimant 'lost' the release fee it could have secured from the defendant for relaxing the covenant. Indeed, Brightman J. described his award as representing 'a sum of money as might reasonably have been demanded by the plaintiffs from the [developer] as a quid pro quo for relaxing the covenant'. 202 However, it was accepted by Brightman J. that the claimant would never have agreed to relax the covenant. 203 The position of the claimant in Wrotham Park is thus analogous to that of the claimant in Ford v. White & Co. 204 Here the claimant bought a house and an adjacent piece of land for £6,350. The claimant intended to develop the plot, but his solicitor had negligently failed to bring to his attention a covenant against building on the land. The evidence showed that the value of the house and adjacent plot was £6,350, although it would have been worth an additional £1,250 were it not for the restrictive covenant. The court held that the claimant could not recover the £1,250 as damages as this did not represent his loss of bargain. Had the solicitor performed his duties with due care and skill and told the claimant of the covenant, the claimant would not have proceeded with the purchase. Thus an award of £1,250 would not have the effect of putting the claimant into the position he would have been in had the contract been performed. Had the contract in Wrotham Park been performed, that is, had the defendant not commenced development without seeking a release, the release would not have been forthcoming from the claimant. Breach or no breach, the claimant would never have received a release fee. As such, it was not open to the court to award damages on the loss of bargain basis, in the same way that the claimant could not recover the £1,250 in Ford v. White.
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Vindicatory damages for breach of contract: loss of amenity Lord Nicholls thought that damages for the loss of a bargaining opportunity and the price payable for the compulsory acquisition of a right came to the same thing. 206 In Wrotham Park then, Brightman J.'s award of damages represented the reasonable value of the claimant's right to prevent development on the defendant's land, the benefit of which the defendant had in effect compulsorily acquired. The same principle may be identified in what, at first sight, appears to be a different kind of case. In Ruxley v. Forsyth Ruxley undertook to build a swimming pool for Mr. Forsyth but failed to construct the pool to the depth specified in the contract. 207 The trial judge found that the pool as constructed was perfectly safe and that the shortfall in depth did not adversely affect its value. Further, the judge found that the only way of remedying the defect was to re-construct the pool from scratch at a cost of £21,560 and that such cost would be wholly disproportionate to any benefit attained by having the additional depth. Accordingly, Mr. Forsyth's damages were limited to £2,500, being the loss of amenity value. The Court of Appeal held that Mr. Forsyth was entitled to recoup the re-instatement cost, but the House of Lords restored the trial judge's award.
Lord Mustill 208 rejected the argument that diminution in value and cost of cure were the only measures of normal loss, 'for the law must cater for those occasions where the value of the promise to the promisee exceeds the financial enhancement of his position which full performance will secure '. 209 This excess, the so-called consumer surplus, represents 'a personal, subjective and non-monetary gain'. 210 The law, Lord Mustill says, should recognise this gain and 'compensate the promisee if the misperformance takes it away'. 211 The better view, it is suggested, is to view the damages in Ruxley as rights-based damages. It is important to bear in mind that in a building contract the presumptive measure of compensation is the cost of cure.
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The House of Lords held in effect that the presumption was rebutted: the relatively high cost to the builder, and the relatively small benefit to Mr Forsyth, of re-building the pool meant that damages based on the re-instatement cost would have been oppressive. An award of cost of cure damages would have been oppressive as far as the builder was concerned, but a failure to award substantial damages would have left Mr Forsyth's performance right unsatisfied. The damages awarded are best treated as a 'sensibly-calculated' sum of money designed to vindicate the right to performance of the contract. In Ruxley, there is no question of treating the damages as gain-based: there was no evidence that the builder derived any benefit from the skimped performance. Yet the absence of any gain does not take away the requirement for a substantive remedy. The builder must pay for the privilege of acquiring the right to derogate from the level of performance specified in the contract.
This analysis of the award in Ruxley avoids the difficulties inherent in the measure outlined by Lord Mustill. Lord Mustill's account is problematic in its reference to a subjective gain by the claimant. Diminution in value and cost of cure, the general measures of normal loss, incorporate an important safeguard so far as the defendant is concerned. His liability under the contract as regards normal loss is limited by the objective standard provided by market value. Diminution in value and cost of cure provide an equitable balance between the competing interests of claimant and defendant. On the one hand they provide a reliable means of placing the claimant in the same position as if the contract had been performed. On the other hand, they ensure that the defendant's duty to compensate is not rendered unduly onerous by the claimant's subjective expectations. Now subjective loss is recoverable in contract as well as tort. But it is recoverable as consequential loss and the defendant is protected from too onerous a liability by the remoteness rules applicable to both contractual and tortious claims. Given that normal loss is 'that loss which every claimant in a like situation will suffer', it is logical to use an objective means of measurement, namely, the market.
In any event, the concepts of normal and consequential loss as conventionally measured are capable of recognising the intangible, non-pecuniary benefit which the consumer surplus represents. This is shown by Jarvis v. Swans Tours Ltd.
213 Mr Jarvis booked a skiing holiday with the defendants which turned out to be a grave disappointment. Lord Denning M.R. thought that as Mr Jarvis went to enjoy all the facilities which the defendants had promised, he was 'entitled to damages for the lack of those facilities, and for his loss of enjoyment.' 214 Now the failure by the defendants to provide the promised facilities corresponds to normal loss: it was the loss which every claimant in Mr Jarvis' situation would have suffered. The trial judge indeed based his award of damages on this measure: 'The judge seems to have taken the difference in value between what [Mr Jarvis] paid for and what he got.' But, the Court of Appeal, in increasing the damages from £31.72 to £125, in effect awarded damages for consequential loss, 'his loss of enjoyment', in addition to damages for normal loss. Loss of enjoyment in the context of a contract for a holiday corresponds to loss of profit in the context of an ordinary commercial contract, and loss of profit will generally comprise consequential loss. 215 It seems clear that Mr Forsyth suffered no loss of amenity as conventionally measured. The evidence indicated that the reasonable man would have attached equal value to, and derived equal enjoyment from, a pool of the contractual depth and the pool as built. As Lord Millett noted in the Panatown case, 'viewed objectively, there was no loss of amenity' in Ruxley. 216 And as Lord Scott observed of the Ruxley case in Farley v. Skinner:
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'the breach of contract by the builders had not caused any consequential loss to the pool owner ... it was not a case where the recovery of damages for consequential loss consisting of vexation, anxiety or other species of mental distress had to be considered'. 218 Loss of amenity is not the sole ground of the decision in Ruxley. Having expressed agreement with the trial judge's award of damages for loss of amenity, Lord Lloyd observed that 'in most cases such an approach would not be available.'
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He gave as an example a contract for the construction of a house, where the breach caused no diminution in value and where the cost of cure would have been prohibitive. 'Is there any reason', he asked, 'why the court should not award by way of damages for breach of contract some modest sum, not based on difference in value, but solely to compensate the buyer for his disappointed expectations? Is the law of damages so inflexible … that it cannot find some middle ground in such a case?' 220 Lord Lloyd's approach was followed by Lord Scott in Farley v. Skinner.
221
According to Lord Scott, Ruxley establishes that 'if a party's contractual performance has failed to provide to the other contracting party something to which that other, was under the contract, entitled, and which, if provided, would have been of value to that party, then if there is no other way of compensating the injured party, the injured party should be compensated in damages to the extent of that value.' 222 Lord Scott concluded that the Ruxley principle 'should be used to provide damages for deprivation of a contractual benefit where it is apparent that the injured party has been deprived of something of value but the ordinary means of measuring the recoverable damages are inapplicable.' 223 In Farley itself, Lord Scott thought it 'open to the court to adopt a [Ruxley] approach and place a value on the contractual benefit of which Mr. Farley has been deprived'. 224 The deprivation of a benefit approach differs from the account of vindicatory damages put forward in this article in that Lord Lloyd and Lord Scott view the damages as compensatory. But a compensatory approach, it is respectfully suggested, creates difficulties. If a loss-based approach is adopted, the concept of loss becomes over-stretched because in a case like Wrotham Park it is not possible on conventional grounds to identify a loss. On the other hand, if a gainbased approach is adopted, as proposed by Lord Nicholls, the concept of compensation becomes over-stretched, for compensation is synonymous with loss. A vindicatory analysis avoids the need to depart from conventional meanings of compensation and loss. While compensation for loss represents the principal means by which the courts vindicate the claimant's performance right, it is not the sole means. Where the conventional meanings of compensation and loss preclude an award of compensatory damages, it is better to award rights-based damages than over-stretch well-established concepts.
Vindicatory damages for breach of contract: third party loss
A third situation where an entitlement to compensatory damages may not be sufficient to vindicate the claimant's performance right occurs where all or part of the benefit of performance is to be conferred on a third party. As shown above, it may be possible for the claimant to recover damages on behalf of the third party. Such damages are compensatory. An alternative is for the claimant to recover damages to vindicate the performance right. These are not compensatory and are not recovered for the benefit of the third party. Take, as an example, Jackson v. Horizon. 225 In that case, Mr Jackson booked a four week holiday in what was then Ceylon for himself, his wife and their twin boys. The cost of the holiday was £1,200. The holiday was a disaster. The defendants admitted liability for breach of contract but the parties failed to agree compensation. The trial judge, directing himself in accordance with Jarvis v. Swans Tours Ltd., 226 awarded damages of £1,100. The award was upheld by the Court of Appeal. The judge did not divide up the award of £1,100 but Lord Denning M.R. thought that the suggestion by Mr Jackson's counsel that the judge gave £600 for the difference in value, that is, normal loss, and £500 for the mental distress, that is, consequential loss, 'may well be right'. 227 Lord Denning M.R. thought that the family had had about half the value of a holiday which cost £1,200. However, the judge's award of £500 would appear to relate solely to the mental distress suffered by Mr Jackson himself: it did not cover the distress of his wife and children. Lord Denning M.R. thought that the award on this basis would have been excessive. Nevertheless, the Master of the Rolls, with whom Orr L.J. agreed, felt able to uphold the award, on the ground that Mr Jackson could recover for the distress to his wife and children. However, the House of Lords in Woodar v. Wimpey, while agreeing with the outcome in Jackson, disapproved of Lord Denning M.R.'s reasoning. 228 The other member of the court in Jackson, James L.J., also upheld the award and seems to have done so on the basis that Mr Jackson booked, but did not receive, a family holiday. 229 This approach was approved by Lord Wilberforce in Woodar. 230 Lord Russell of Killowen in Woodar would have adopted the same approach, saying that the claimant 'paid for a high class family holiday; he did not get it, and therefore he was entitled to substantial damages for the failure to supply him with one'.
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A better basis for the decision in Jackson, it is suggested, is that the damages were, in part at least, vindicatory in nature. Because some of the consequential loss caused by the breach was suffered by the wife and children, an award of damages to compensate for normal loss and Mr Jackson's own consequential loss, would not have adequately vindicated his right to a family holiday. The damages may be seen as incorporating a vindicatory element, based not on the loss suffered by the wife and children, but on the value to Mr Jackson of his right to a family holiday. The award does not represent recovery of third party loss, but enables the court to make good the infringement of a contractual right where conventional principles rule out an adequate award of compensation.
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Vindicatory damages for breach of contract: loss of a chance A fourth instance of the availability of vindicatory damages in contract arises in the so-called 'loss of a chance' cases. In Chaplin v. Hicks 233 the defendant failed, in breach of contract, to afford the claimant the opportunity to participate in the final round of a beauty contest. The claimant had been one of 50 finalists, 12 of whom were to be awarded three-year engagements with remuneration of at least £3 per week. The Court of Appeal upheld the jury's award of £100 damages. In the same way that the damages in Wrotham Park cannot be considered as compensatory in the orthodox sense, nor can the award in Chaplin. The damages did not seek to put Miss Chaplin into the position she would have been in had the contract been performed. Had the contract been performed, Miss Chaplin would either have won an engagement, worth significantly more than £100, or won nothing at all: she would not, on either outcome, have been £100 better off. 234 The same applies to the claim in Spring v. Guardian Assurance plc.
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When Mr Spring's contract with the defendants was terminated he sought a position with Scottish Amicable. Scottish Amicable sought a reference from the defendants. The reference was negligently prepared and was, according to the trial judge, the 'kiss of death' as far as Mr Spring's employment hopes were concerned. 236 Having received the reference, Scottish Amicable wanted nothing more to do with him. 237 In the House of Lords the cause of action was treated mainly as one arising in tort, but a majority of the law lords clearly envisaged liability in contract. 238 The case was remitted to Yet, had the contract been performed by the defendants, Mr Spring would either have been taken on or not taken on. By awarding damages based on his chance of securing the position, the court would be placing Mr Spring into a position he would not have been in had the contract been performed.
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The damages in Chaplin, and the prospective damages in Spring, are better viewed as vindicatory. On conventional principles, Miss Chaplin was unable to prove that the breach of contract by Mr Hicks had caused her loss: she could not prove on the balance of probabilities that she would have won an engagement. But an award of nominal damages would have failed to vindicate her right to performance of the contract. The damages represented the value of the performance right:
'The jury came to the conclusion that the taking away from the plaintiff of the opportunity of competition, as one of a body of fifty, when twelve prizes were to be distributed, deprived the plaintiff of something which had a monetary value.'
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In this way the basis of the award in Chaplin is the same as that in Wrotham Park and Ruxley: the damages are for the 'deprivation of a contractual benefit where it is apparent that the injured party has been deprived of something of value but the ordinary means of measuring the recoverable damages are inapplicable.'
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In Chaplin the claimant's right to performance was infringed but, on conventional compensatory principles, the defendant was not liable to pay substantial damages. By valuing the right to performance itself, the jury in effect awarded rights-based damages.
It follows that the dismissal by a majority of the House of Lords of the claim in Gregg v. Scott may be treated as a refusal to award vindicatory damages. 243 In that case Mr Gregg, having developed a lump under his arm, visited Dr Scott, his general practitioner. Dr Scott negligently advised that no action was necessary. Nine months later, Mr Gregg visited another general practitioner who arranged for him to undergo tests which revealed that the lump was cancerous. Evidence showed that at the time Mr Gregg visited Dr Scott, his chances of surviving the cancer had been less than 50%. On this basis, Dr Scott was not liable for depriving Mr Gregg of the prospect of a cure: on the balance of probabilities Mr Gregg had no prospect of a cure in the first place. Before the Court of Appeal and the House of Lords, Mr Gregg argued that Dr Scott's negligence had further reduced Mr Gregg's chances of survival, and that 239 Ibid., at 327 (the emphasis is Lord Lowry's). 240 Unless that chance was determined as either 100% or 0%. damages could be awarded for this further reduction. Lord Nicholls, in his dissenting speech, favoured an award of damages based on Mr Gregg's reduced chances of recovery:
'In these cases a doctor's duty to act in the best interests of his patient involves maximising the patient's recovery prospects, and doing so whether the patient's prospects are good or not so good. In the event of a breach of this duty the law must fashion a matching and meaningful remedy. A patient should have an appropriate remedy when he loses the very thing it was the doctor's duty to protect.' 244 Lord Nicholls accepted that his approach represented a development in the law. To the extent that the remedy involved applying the loss of a chance principle to medical negligence cases, that may be so. But whether an award of substantial damages to vindicate the claimant's infringed right would constitute a development is less obvious. Damages vindicating similar rights were, after all, made by the House of Lords in Rees v. Darlington 245 and Chester v. Afshar. 246 Just as it is hard to see why a violation of contractual rights should merit a lesser degree of remedy than a violation of property rights, 247 it is hard to see why, as a matter of principle, the courts should be more willing to award damages to vindicate rights protecting economic interests than to vindicate rights protecting personal well-being. 248 
Concluding remarks
Speaking extra-judicially, Lord Scott recently lamented the incoherence of the current law of damages. 249 In the context of contractual damages, any incoherence would seem to arise from those cases where substantial damages are awarded but where the claimant has not suffered any loss within the conventional meaning of the term. While some maintain that such awards comprise restitutionary damages, it has been argued that such an explanation is unsatisfactory. Restitution is better confined to a remedy whereby the defendant is ordered to restore to the claimant property or value belonging to the claimant, that is, where the defendant's gain equates to the claimant's loss. While Reading v. Attorney-General provides an example of a restitutionary remedy, awards of mesne profits and user damages fall outside the ambit of restitution. Even if restitution is used in a looser sense, to refer to a gainbased remedy, restitutionary awards ought logically to equate to all or part of the gain actually realised by the defendant. Just as actual loss forms the basis of compensatory damages, so too should actual gain form the basis of gain-based damages. As has been shown, awards of mesne profits and user damages are not based on any actual gain. The alternative explanation offered for these cases is that the remedy is compensatory.
But that either involves over-stretching the conventional meaning of loss. The better approach, it has been argued, is to extend the availability of vindicatory damages to these cases. Awards of vindicatory damages seek to make good the claimant's performance right, and would give substance to the principle that a claimant has a legally enforceable right to the performance of the contract. Vindicatory damages represent one way in which the courts may exercise one of their principal functions: that of making good legal rights by the grant of adequate remedies. While orthodox principles of contract law demonstrate that the vindicatory function is long-standing, it is possible to detect, both in contract and the wider law, a willingness to adapt existing principles quite radically so as to ensure that the victim of an infringed right receives due satisfaction.
Vindication should be recognised as an important principle driving development of the law, and vindicatory damages as a significant means of giving effect to that principle. But the importance of vindicatory damages lies not just in ensuring a just outcome for a claimant where no other remedy is available: vindicatory damages may be also used to ensure that the remedy awarded to a claimant does not impose undue liability on the defendant. Chester v. Afshar is a case where an award of vindicatory damages would have been preferable to an award of compensation for that very reason. 250 In Chester the defendant, a neurosurgeon, had advised the claimant to undergo surgery on her spine but negligently failed to warn the claimant of a small risk that the surgery, even if performed with due care and skill, might lead to her developing a particular adverse condition, cauda equina syndrome. The claimant underwent the surgery, which was performed by the defendant with due care and skill, but later developed the syndrome. She sued the defendant in negligence. The judge found that had the claimant been warned by the defendant of the risk of developing the syndrome, she would not have had the surgery on that particular day but would have sought further advice elsewhere. The judge did not find that the claimant, if duly warned, would not have undergone surgery at a later date. The risk of developing the syndrome would have been the same whenever the surgery took place. The House of Lords unanimously held that on conventional principles of causation the claim failed. 251 The defendant's breach had been neither the effective cause of the injury nor had it increased the risk of the injury. On ordinary principles, no obligation to compensate arose. Yet the majority held that the defendant was liable in damages: the defendant had been under a duty to warn of the risk of injury and the injury resulted from the risk. Assuming that the damages were to be assessed in the ordinary way, 252 the liability imposed on the defendant may be criticised as too onerous. The defendant did not cause the loss, liability for which was nevertheless imposed on him. The majority clearly believed that a remedy ought to be available to the claimant. But the heart of the complaint was that the defendant had infringed the claimant's right to be warned of the risks of the proposed operation. That infringement had caused no loss on conventional compensatory principles. An outright refusal of damages would have failed to vindicate the right to be warned. 253 But to impose a liability on the defendant to compensate for loss arising from the outcome of the surgery was unduly onerous on ordinary principles. The better solution would have been to award vindicatory damages. This would have better reflected the reality of the situation: that the victim's legal rights had been violated but that that violation did not bring about the loss of which complaint was made. 250 [2004] UKHL 41; [2005] 1 A.C. 134. 251 Ibid., at para. 8 (per Lord Bingham), para. 22 (per Lord Steyn), para. 32 (per Lord Hoffmann), para. 84 (per Lord Hope), and para. 90 (per Lord Walker of Gestingthorpe). 252 The verdict at trial was as to liability only with damages being left to be assessed. 253 As the claim arose in negligence, it would seem that the remedy of nominal damages would not have been available.
